
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appl i ca t i on  No. 12893 of  Maurice A. S i s l e n ,  pu r suan t  t o  Sub- 
s e c t i o n  8207.2 of  t h e  Zoning Regula t ions  f o r  a  s p e c i a l  
excep t ion  under Sub-sect ion 7104.2 t o  change a non-conforming 
use  from a r e t a i l  g rocery  s t o r e ,  f i r s t  f l o o r  and basement, 
s t o r a g e  t o  a g rocery  s t o r e  and d e l i c a t e s s e n ,  f i r s t  f l o o r ,  
and basement f o r  s t o r a g e  i n  an R-3 D i s t r i c t  a t  t h e  premises  
2501-2503 North C a p i t o l  S t r e e t ,  N . E . ,  (Square 3503, Lo t s  30 
and 3 1 ) .  

HEARING DATE: March 2 1 ,  1979 
DECISION DATE: A p r i l  4 and Nay 2 ,  1979 

FINDINGS OF FACT: 

1. The s u b j e c t  s i t e  i s  l o c a t e d  a t  t h e  n o r t h e a s t  co rne r  
of  t h e  i n t e r s e c t i o n  of North C a p i t o l  and Channing S t r e e t s ,  
N .  E .  and i s  known a s  2501-2503 North C a p i t o l  S t r e e t ,  N . E .  
I t  i s  i n  an R-3 D i s t r i c t .  

2 .  The s u b j e c t  s i t e  i s  approximate ly  1,789 square  f e e t  
i n  a r e a  and i s  improved w i t h  a two s t o r y  b r i c k  s t r u c t u r e  
w i th  t h r e e  s t o r e s .  

3. The lessee of t h e  s u b j e c t  p r o p e r t y  o p e r a t e s  two 
of t h e  s t o r e s ,  t h e  Fairway Market and t h e  Shurway Cleaners .  
I n  between t h e  two s t o r e s  i s  ano the r  s t o r e  w i t h  a s e p a r a t e  
e n t r a n c e  which i s  now c l o s e d .  I t  i s  used a s  p a r t  of  t h e  
Fairway Marke t ' s  s t o r a g e  space .  

4 .  The lessee o p e r a t e s  t h e  Fairway Market a s  a  r e t a i l  
g rocery  s t o r e .  H e  proposes  t o  use  t h e  vacan t  s t o r a g e  a s  
a  d e l i c a t e s s e n  ca r ry -ou t  and t h u s  expand h i s  g rocery  
bus ine s s .  Both of  t h e s e  s t o r e s  have s t o r a g e  spaces  i n  
t h e  basement. 

5. I n  t h e  s u b j e c t  r e t a i l  g rocery  s t o r e  t h e  lessee 
s e l l s  pre-packaged sandwiches pre-packaged meats f o r  sandwiches 
and b e e r ,  among o t h e r  i t e m s .  Such s a l e s  c o n s t i t u t e  a  s m a l l  
pe r cen t age  of t h e  t o t a l  s a l e s  o f  t h e  e s t ab l i shmen t .  I n  
t h e  proposed d e l i c a t e s s e n  t h e  lessee would s e l l  meats ,  f i s h ,  
hamburgers and o t h e r  p r epa t ed  foods .  Such i t e m s  would be 
p repared  on t h e  premises  f o r  ca r ry -ou t  purposes .  
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6. The lessee would employ someone t o  o p e r a t e  t h e  
d e l i c a t e s s e n .  The hours  would be from 8:00 a.m. t o  8:00 p.m. 
There would be no f a c i l i t i e s  f o r  t h e  pu rchase r s  t o  e a t  o r  
d r i n k  i n  t h e  d e l i c a t e s s e n .  The d e l i c a t e s s e n  would have a  
s e p a r a t e  e n t r a n c e  from t h e  s t ree t  f o r  t h e  r e t a i l  g roce ry  
s t o r e .  Both s t o r e s  a r e  connected  i n s i d e  t h e  p r o p e r t y  through 
a  common door .  

7. A C e r t i f i c a t e  o f  Occupancy, No. B104617 and a  
l i c e n s e ,  No. 6672, has  been i s s u e d  t o  t h e  lessee t o  o p e r a t e  
t h e  s u b j e c t  g roce ry  s t o r e .  Th i s  i n c l u d e s  pre-packaged foods  
and sandwiches f o r  o f f -p remises  consumption. 

8. The s u b j e c t  g roce ry  s t o r e  ha s  been r e g i s t e r e d  a s  a  
non-conforming u se  s i n c e  1958. 

9. A g roce ry  s t o r e  i s  a  use  f i r s t  p e r m i t t e d  i n  a  
C - 1  D i s t r i c t .  A d e l i c a t e s s e n  o r  c a r ry -ou t  i s  a l s o  a  use  
f i r s t  p e r m i t t e d  i n  a  C - 1  D i s t r i c t .  

10 .  Advisory Neighborhood Commission 5C, by l e t t e r  of 
March 18 ,  1979, opposed t h e  a p p l i c a t i o n  f o r  t h e  r e a sons  
l i s t e d  i n  a  p e t i t i o n  c i r c u l a t e d  i n  t h e  neighborhood,  by an 
i n d i v i d u a l  r e s i d e n t ,  namely: 

Dr ive r s  o f  dump t r u c k s  which h a u l  d i r t ,  
t r a s h  e tc .  and heavy vans making d e l i v e r i e s  
t o  s u p e r  marke t s ,  o i l  companies and depar tment  
s t o r e s  w i l l  be s topped  on bo th  s i d e s  o f  t h e  
s t ree t  between 9  : 00 and 4 : 00 a s  t h e y  w e r e  
l a s t  summer wh i l e  t h e  d r i v e r s  e a t .  

More t r a s h ,  b e e r  and soda  b o t t l e s  and cans ,  
w i l l  be thrown on t h e  s t ree t  t han  p r e s e n t l y  
i s  t h e  c a s e .  

I n  many c a s e s  t r u c k  d r i v e r s  l e a v e  t h e i r  
eng ine s  runn ing  w h i l e  t h e y  g e t  food ,  t he r eby  
c r e a t i n g  more n o i s e  and a i r  . p o l l u t i o n  i n  t h e  
a r e a  

The c r acks  i n  t h e  w a l l s  o f  homes caused by 
v i b r a t i o n  when t h e  b i g  t r u c k s  p a s s  through 
t h e  a r e a  w i l l  become l a r g e r  because  more 
t r u c k s  w i l l  come t o  t h e  a r e a .  

Women and c h i l d r e n  were exposed t o  much obscene 
language and unwanted h e c k l i n g  by t r u c k  d r i v e r s  
l a s t  summer w h i l e  go ing  t o  t h e  s t o r e .  
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Many young g i r l s  r e s o r t e d  t o  t r a v e l l i n g  through 
t h e  a l l e y  o r  i n  groups f o r  f e a r  of  be ing  
approached by t r u c k  d r i v e r s .  Th is  c o n d i t i o n  
would be worsened by t h e  opening of  a  ca r ry -ou t .  

Changing t h e  r e t a i l  g roce ry  s t o r e  t o  a  d e l i c a -  
t e s s e n  and grocery  s t o r e  does n o t  s e r v e  any 
need of  t h e  r e s i d e n t s  and w i l l  adve r se ly  a f f e c t  
t h e  l i v e s  and p r o p e r t y  o f  t h e  p a t r o n s  whom t h e  
s t o r e  was e s t a b l i s h e d  t o  s e r v e .  

Car ryou ts  a r e  t r a d i t i o n a l l y  e s t a b l i s h m e n t s  t h a t  
t end  t o  a t t r a c t  t e e n a g e r s  which can c r e a t e  
more problems of conges t ion  and del inquency by 
a t t r a c t i n g  a  new c rop  of  o u t s i d e r s .  

11. The i n d i v i d u a l  p r o p e r t y  owner mentioned above 
appeared a t  t h e  P u b l i c  Hearing and opposed t h e  a p p l i c a t i o n  
f o r  t h e  r ea sons  l i s t e d  above. H e  was n o t  opposed t o  t h e  
s u b j e c t  s t o r e  remaining a s  a  g rocery  s t o r e  b u t  t o  i t s  expansion 
t o  a  ca r ry -ou t .  

1 2 .  The lessee t e s t i f i e d  t h a t  he  had r ece ived  no complaints  
du r ing  t h e  t h r e e  y e a r s  he o p e r a t e d  t h e  g rocery  s t o r e .  He 
f u r t h e r  t e s t i f i e d  t h a t  he  c l e a n s  t h e  s idewalk  of t r a s h  and 
d e b r i s  every  morning. 

13. The Board i s  r e q u i r e d  by s t a t u t e  t o  g i v e  g r e a t  
we igh t  t o  t h e  i s s u e s  and concerns  expressed  by t h e  ANC. 
I n  add re s s ing  t h e  i s s u e s  and concerns  o f  t h e  ANC a s  w e l l  
a s  o t h e r  opposition t h e  Board n o t e s  t h a t  t h e  p r e s e n t  use  o f  
t h e  s u b j e c t  p r o p e r t y  a s  a  g roce ry  s t o r e  i s  a  non-conforming 
use  i n  an R-3 D i s t r i c t .  However, it i s  a  u se  which was i n  
e x i s t e n c e  p r i o r  t o  May 1 2 ,  1958, t h e  e f f e c t i v e  d a t e  o f  t h e  
c u r r e n t  Zoning Regula t ions  and cannot  be  t e rmina t ed  by t h e  
Board. The Board has  t h e  a u t h o r i t y  however t o  d i s a l l o w  i t s  
expansion o r  t h e  c r e a t i o n  of  a  new non-conforming use  i n  t h e  
form o f  a  d e l i c a t e s s e n .  A d e l i c a t e s s e n  is a  more i n t e n s e  
u se  of p r o p e r t y  than  a  g roce ry  s t o r e  i nvo lv ing  more d e b r i s ,  
t r a s h ,  n o i s e  and p o l l u t i o n .  For t h e s e  reasons  t h e  Board ag ree s  
w i t h  t h e  ANC. A s  t o  t h e  o t h e r  r ea sons  c i t e d ,  such a s  p r o p e r t y  
damages and p r o t e c t i o n  from o b s c e n i t y  and abuse t h e  Board 
f i n d s  no p r o b a t i v e  evidence i n  t h e  r eco rd  t o  r e f l e c t  such 
grounds f o r  a  d e n i a l  o f  t h e  a p p l i c a t i o n .  

1 4 .  Subsequent  t o  t h e  h e a r i n g ,  t h e  Board cons idered  
t h e  a p p l i c a t i o n  a t  i t s  meeting h e l d  on A p r i l  4 ,  1979. The 
Board cons ide red  i n  what way t h e  a p p l i c a t i o n  r e p r e s e n t e d  a 
proposed expansion of a  non-conforming use .  The Board asked 
t h e  Zoning Admin i s t r a to r  f o r  a  r e p o r t  on what would be  

pe rmi t t ed  under t h e  p r e s e n t  C e r t i f i c a t e  of  Occupancy f o r  a  
g rocery  s t o r e .  
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15.  By memorandum d a t e d  A p r i l  18 ,  1979, James J .  Fahey, 
t h e  Zoning Admin i s t r a t o r  r e p o r t e d  t h a t ,  a s  he  i n t e r p r e t s  
and a p p l i e s  t h e  Zoning Regu l a t i ons ,  a  g rocery  s t o r e  cou ld  
se l l  pre-packaged sandwiches p r epa red  o f f  t h e  p remises ,  and 
t h a t  t h e  p r e s e n t  C e r t i f i c a t e  of  Occupancy f o r  t h e  s u b j e c t  
s i t e  a s  a  g rocery  s t o r e  would a l low such s a l e s .  

CONCLUSIONS OF LAW AND OPINION: 

Based on t h e  r eco rd  t h e  Board concludes  t h a t  t h e  
a p p l i c a n t  i s  s eek ing  a  s p e c i a l  excep t i on  t o  change one 
non-conforming u se  t o  ano the r  non-conforming use.  The Board 
concludes  t h a t  t h e  a p p l i c a t i o n  can be  g r a n t e d ,  i n  t h a t  t h e  
proposed u s e  i s  permi ted  i n  t h e  most r e s t r i c t i v e  d i s t r i c t  
i n  which t h e  e x i s t i n g  u se  i s  pe rmi t t ed .  However, t h e  Board, 
f o r  t h e  r e a sons  s t a t e d  i n  F ind ing  o f  F a c t  No. 1 3 ,  i n  
add re s s ing  t h e  i s s u e s  and concerns  o f  t h e  ANC, concludes  
t h a t  f o r  o t h e r  r e a sons  t h e  r e l i e f  canno t  be g r an t ed .  The 
proposed u s e  i s  more i n t e n s e  than  t h e  p r e s e n t  u se ,  would 
r e p r e s e n t  an expans ion  of  a  non-conforming u se  and would be  
c o n t r a r y  t o  t h e  i n t e n t  and purpose  of  t h e  Zoning Regula t ions  
which a r e  des igned  t o  minimize t h e  t h e  e f f e c t s  o f  non-conforming 
u se s  and u l t i m a t e l y  a f f e c t  t h e i r  e l i m i n a t i o n .  The proposed 
use  i s  opposed by t h e  community because  it w i l l  c r e a t e  
an adve r se  a f f e c t  on t h e  u s e  o f  ne ighbor ing  p r o p e r t y .  I n  
t h a t  t h e  Board concurs .  Accordingly ,  it i s  ORDERED t h a t  
t h e  a p p l i c a t i o n  i s  DENIED. 

VOTE : 

4 - 1  (Cha r l e s  R. N o r r i s ,  C h l o e t h i e l  Woodard Smith and 
Wil l iam F. McIntosh t o  deny,  Wal ter  B. Lewis 

t o  deny by proxy,  Leonard L. McCants opposed) .  

BY ORDER OF THE D. C. BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED By: 
STEVEN E .  SHER 
Execu t ive  D i r e c t o r  

FINAL DATE OF ORDER: 23 JVL 1979 

UNDER SUB-SECTION 8204.3 OF THE Z O N I N G  REGULATIONS "NO DECISION 
OR ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER 
HAVING BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF 
PRACTICE AND PROCEDURE BEFORE THE BOARD OF Z O N I N G  ADJUSTMENT. 


